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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA
‘Case Nos. ADJ3299212 (MON 0205468)
LISA WEILMANN, ADJ1198812 (MON 0241022)
Applicant,
OPINION AND ORDER
vs. GRANTING PETITION FOR
UNITED TEMPORARY SERVICE; TIG RECONSIDERATION
SPECIALTY INSURANCE COMPANY, AND DECISION AFTER
Administered by ZENITH INSURANCE RECONSIDERATION
COMPANY, |
Defendants.

Defendant, United Temporary Service, by and through its insurer, TIG Specialty Insurance
Company, seeks reconsideration of the Findings of Fact and Order, issued January 17, 2014, in which a
workers' compensation administrative law judge (WCJ) found defendant’s Utilization Review (UR)
denials of applicant Lisa Weilmann’s medical treatment were invalid, and ordered defendant to authorize
the treatment requested by applicant’s treating physicians. The WCJ found defendant’s UR denials
invalid because the physicians who issued the denials failed to sign their reports, were not within a
relevant specialization to review the recommended treatment, and did not review the report of the Agreed
Medical Examiner which explained the medical necessity for the requested treatments.

Defendant contends the WCJ erred in ordering defendant to authorize the medical treatment that
was denied by its UR physicians, arguing first that the WCJ lacked jurisdiction since Labor Code section
4610.5 provides that applicant’s sole remedy to review the denial of treatment is through the Independent
Medical Review (IMR) process. Second, defendant contends the WCJ erred in finding the UR decision
was invalid due to the failure of the reviewing physicians to sign their reports, asserting that the
physicians’ failure to sign their reports does not make the reports inadmissible. Third, defendant contends
the WCJ erred in finding the UR physicians lacked the proper specialization to review applicant’s
treating physician’s treatment requests, asserting that the UR physicians were competent to review the

requests. Finally, defendant contends the WCJ erred in finding the UR review invalid where defendant
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did not provide the reviewing physician with the reports of the AME. Defendant argues that the UR
reviewers were provided the required supporting medical documentation and that the requesting
physician may provide additional documentation, but that such additional documentation is not required.
Applicant has not filed an answer to defendant’s petition.

We shall affirm the WCJ’s determination in which she found the UR denials to be invalid, but
will grant reconsideration to defer a determination as to whether the requested medical treatment is
reasonable and necessary. We have considered the allegations and arguments of the Petition for
Reconsideration and have reviewed the record in this matter and the WCJ's Report and Recommendation
on Petition for Reconsideration of March 6, 2014, which considers, and responds to, each of the
defendant’s contentions. Based upon our review of the record, and for the reasons stated in the WCJ's

Report, which we adopt and incorporate as the decision of the Board, except for the discussion in Section

2(b). on pages 6-10 of her report, involving whether the UR reviewers held appropriate specializations,

we will aftirm the WCJ's determination finding the UR denials to be invalid.

Subsequent to the hearing in this matter and the issuance of the WCJ’s Findings of Fact and
Order, the Appeals Board issued its en banc decision in Dubon v. World Restoration, Inc. (2014) 79
Cal.Comp.Cases 313. In that matter, the Appeals Board held that a “UR decision is invalid if it is
untimely or suffers from material procedural defects that undermine the integrity of the UR decision,”
and further, that “the issue of medical necessity is not subject to IMR but is to be determined by the
WCAB based upon substantial medical evidence, with the employee having the burden of proving the
treatment is reasonably required.”

We concur with the WCJI’s determination that the cited defects in the UR process, the failure of
all of the reviewing physicians to sign their reports and the failure to provide the relevant AME reports
that explain necessity for the requested treatments, are sufficient to undermine the integrity of the UR
decisions and renders invalid the UR determinations in this case.

A finding that the UR determination is not valid to deny the requested treatment does not mandate
that the treatment be authorized. As held in Dubon, the applicant must still provide substantial medical

evidence to establish that the requested treatment is reasonable and necessary. After finding the UR

WEILMANN, Lisa 2




th B W N

L =R - - S N =

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

determinations were invalid in this case, the WCIJ ordered defendant to provide the request treatments
without making findings that the treatments are reasonable and necessary.

Accordingly, we shall grant reconsideration to amend the Findings of Fact and Order to defer the
order authorizing the disputed Xyrem and Botox treatments, pending a determination as to whether the
treatments are reasonable and necessary,

For the foregoing reasons,

IT IS ORDERED that the Reconsideration of the Findings of Fact and Order, issued January 17,
2014, be, and hereby is, GRANTED, and as our Decision After Reconsideration, the Findings of Fact
and Order is AFFIRMED, except that it is AMENDED to defer the order authorizing the disputed
medical treatment, as follows:

FINDINGS OF FACT
1. Lisa Weilmann, born , while employed on April 1990 through February 1995, as

a word processor/HR manager at Brea, California, by United Temporary Services insured by

TIG/Zenith, sustained injury arising out of and occurring in the course of employment to her

bilateral upper extremities, neck, fibromyalgia, and psyche. |

2. The matter is settled by Stipulation with Request for Award dated 7/18/02.

3. UR denials for Xyrem dated September 16, 2013 and October 9, 2013 are invalid and the WCAB
has jurisdiction over treatment for Xyrem as recommended by Applicant’s physicians.

4. The UR denials for Botox dated September 9, 2013 and September 26, 2013 are invalid and the

WCAB has jurisdiction over treatment for Botox as recommended by Applicant's physicians.

5. The issue of attorney’s fees is deferred until Applicant’s Attomey files a verified deplaration for
the amount of attorney’s fees requested.
ORDER

IT IS HEREBY ORDERED that the issue of whether defendant must provide the Xyrem and
Botox treatments is deferred, pending a determination as to whether they are reasonable and necessary.
Iy
i
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IT IS FURTHER ORDERED THAT applicant’s attorney file a verified declaration for
attorney’s fees requested.

WORKERS’ COMPENSATION APPEALS BOARD

. 4,' "0 A NG

FRANK M. BRASS

I CONCUR,

DEIDRAE. LOWE
CONCURRING, BUT NOT SIGNING
RONNIE G. CAPLANE

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

APR 09 2014

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT THEIR
ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

LISA WEILMANN
ROWEN, GURVEY & WIN
SHAW, JACOBSMEYER, CRAIN & CLAFFEY Q&J’

SVip
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STATE OF CALIFORNIA
Division of Workers’ Compensation
Workers’ Compensation Appeals Board

WCAB Case No. ADJ3299212 (MF); ADJ1198812; ADJ943529
- MON 0205468; MON0241022; MON0241021

LISA WEILMANN VS. UNITED TEMPORARY SERVICES;

TIG/ZENITH
WORKERS’ COMPENSATION
ADMINISTRATIVE LAW JUDGT:: HON. YVONNE R. JONES
DATES OF INJURY: 4/90 through 2/95

REPORT AND "T.CCMMINDLTION ON PETITION FOR
RECONSIDERATION
iNTRODIiJCTION

Lisa Weilmann, born , while employed during the period 4/90 |
through 2/95 as a word proccésor/l-IR meanager at Brea, California, by United |
Temporary Services sustained injury arising out of and.in the course of
employment to bilateral upper extremities, neck, fibromyalgia, and psyche.

Petitioner cpntends the foilowmg:l

1. That pursuant to Labor Code Section 4610.5 any dispute over a utilization

review decicion s o' ect to the Independent Medical Review (IMR).

Nocument ID: ~2440395864921866240



2. There is no statutory euthority or supperting case law that requires that the
physician that reviews the treatment to request-was also personally sign

his or her decision when rendered.

3. There is no specific requirement that the doctors assigned to review the
___treatment request has to be licensed to practice in the same specialty as the

doctor from whom the treatment request is originally made.

4. UR was conducted in a valid manner even without the review of the AME

o

repotrt and/or the entire medical record.

SUMMARY OF FACTS

The parties resolved the case by Stimi's#ons and Award on 7/18/02. The.
| award provided ﬁiture medical treatment to bilateral upper extremities, neck,
fibromyalgia, and psyche. Dr. Seymour Levine, a theumatologist, _seﬁes as an
AME and has served in that capacity since November 19, 2001. Board Exhibits
Y medicél report of Dr. Levine dated 3/21/ . 2, page 1). On May 7, 2007 Steven
B. Graff-Radford, D.D.S , a de: ."..j-_st anid eorort on headaches_‘ referred Applicant to
| Dr.Venuturupalli, a riieumsiolenist. (Dearl Zaibit Y page 3.)
The Petition for Reccusideration relates to four UR denials that were -

submitted by Applicant's physicians which ure as follows:



1.

- M.D., American Bd. of Physical Meriicine and Rehabilitation, CA-

A request for Botox to treat migrain : headaches was submitted by Dr.
Venuturupalli on 2/30/13. (Exhibit E). Tt is un.disputed that the request was
received by Genex, Petitioner’s utiliotion review company, on 8/30/13,
reviewed by Genex end a timely mo:'ified certification of the medication

Botox issued on 9/9/13. (Exhibit B). The reviewe_r was Dr. Eddie Sassoon,

| 043258,

A request for Xyrem [or shoulder ter dinitis was submitted by Dr.
Venuturupalll on £/9/13. ( Exhibit D, It is undisputed that Genex issued a
timely non-certification of the medic ition, Xyrem on 9/16/ 1.3.'(Exhjbit D).-
The review was done by Dr, Colby Young, M D American Bd. of

Orthopedic Surgery. CA-A 62978.

A request for Dotox for migraine headaches although reason not given
was submitted ! by Dy, Ctoven B. Graf™-Radford, D.D.S on 9/19/13 for 200
units of Botox cvery 2 menth for a v ar fdr headaphes.( Exhibit C). It is_
undisputed that Gener izaued a timel 7 non-certification for Botox on
9/26/13. (Exhibit C). The review w.s done by Dr. John Obermiller M.D. -

American Bd. of P‘WSJ ! Medicine and Rehabilitation. CA-C . 53716.



4. Areview for Xyrem for insomnia was submitted by Dr. Venuturupalli on
9/5/13. (Exlibit AN It is undisputed that it was received by Genex on
10/2/13, was reviewed and a timely non-certification issued on 10/9/13.

(Exhibit A). The review was dons by Dr. Jamie Lee Lewis M.D. Physical

- Medicine and Rehabilitation, Bd. Certified in Pain Medicine. CA-A 83972,

111

DISCUSSION

1. Issues of timeliness and compliance with statutes and regulations

covering UR are Jeonl dicputes within the jurisdiction of the WCAB.

In Dubon the I'card iszued an en bane Opinion and Decision .After
Reconsideration on 2/27/14 and tated the foHowing:

“As amended by S13 €43, section 4504 stiil possess the WCAB with
jurisdiction to determine all nen-medical disputes regarding timeliness and other
procedural matters ioverning U Soncifically, section 4604 provides that ‘
[c]ontroversies betveen empioor and emm! (.\. yee arising under this chapter shall
be deternﬁned by tieappeais b c:;rd, upen the request of either party, except as

otherwise provided by Secticn510.3.



In 2013 based on the foregeing statutory provxsmns and on its general
rulemaking authority, the WCARB adopted Rule 10451.2 (¢) (1 provides, in
pertinent part: |

Where applicable, Independent Medical Review (IMR) applies solely to

disputes over the nocessity ofimndical treat nent where a defendant has conducted

atlmely and othew ise proceddural Iy propar it EIIZ&UOD review (UR) AII other

medical treatment Jispiitos are pan=-INR ¢ icputes. Such non-IMR disputes

shall include, but cre not [imitef (o:., (C) v dispute over whether UR was

titﬁelv undertaken or was o1l r.r:-wi.ée procedurally deficient; however, if the
employee pre\,-faﬂs it this aseortinn, the emrloyee....Still has the burden of
showing entitlement to th2 recernmended reatment...”(Emphasis added.)
According to I*abon, €ipr, e Istess ol timeliness and comphance w1th
Statutes and reguictiens g UL anal dispules Wlthln the jurisdiction ofl-
thé WCAB. Henee e 200002 Las jurisdd lion to d::tel'mi;le the validity of the -

UR done contrary to the asoeriions of Pelitioners.

2. A UR decision i invalidilitis vntimely or suffers from material

procedural Jdefcers that undoyriine the integrity of the UR decision.

a. The absence of 2 sicnoturs an the YR decision_is not a minor defect.

Minor technicnl or i matacia] dafarts avn inenfficient to invalidate a

defendant's UR defermination, Mufhan, sivnra, the determination as to whether a




defect is minor or imme: - vint i3 to be detemmined by the trier of fact. Here the
Petitioner argues that tho fail o of the reviewer to sign the non-certification is a
minor defect and is perhzps ¢ nrahle. |
A UR determination which is not signe d By the reviewer is not inadmissible
| pursuant to Regs 10606 but will be considered in weighing the evidence. Here
absence of signaturcs in e coirion ofils WCT is not a minor defect in that
without a signature this WC7 «i2s e Ceolsions Hule weight on the iésue of

compliance with UR proczdioos.

b. This WCJ erred when «he found (%0 the physicians that issued the UR

. de-certifications that tiese medics) reatment services were not within

the scope of tlic pliciar s practon

Labor code sertion 4610 (¢) provides the following:

“No person other thar: « Jizensed physician who is competent to evaluate

the specific clinical issves inveived in the medical treatment services, and

where these services ave vwithin the scone of the physician’s practice;

requested by the physicicu iy modily, delay, or deny request for authorization

of medical treatment for r>+ns of medicnl necessity to cure and relieve.”

none of the UR decisions wers vipned. (F2aibit A through Exhibit D) The



Labor code 4610 (e) has a two-tier test. First it must be found that the doctors
competent to evaluate the srecific clinical issues. Second, the services must be
within the scope of the phvsicinn's practice.

1. In the UR Decision for decertification of the Dr.Venuturupalli’s request

for Botox for migraine headaches, the reviewer Eddie Sassoon, M.D. is a
member of him his or her own is a will or is he my client will be rating
meaning and is in misor is a schoc! as a gross and é is a him in all move in
his the American I3, o1 hysicai [ fedicine and Rehabilitation. It is within
the jurisdiction of "1+ %CJ 1o (et :rmine whether the ph;-ysician is
competent to cvalua.o e ¢ ;:-uuil]é c.inicai issues involved in the medical

treatment services woid wliedser the services are within the scope of his

practice.

The American Acadcemy of Physical Medicine and Rehabilitation defines this
field of medicine as follows:
“Physical medicine and rehahilitation (PM&R), also callgd
physiatry, is the branch of medicine emphasizing the prevention, diagnosis, and
' treatment of disorders — particularly reated to the nerves,. muscles, and bones —
that may produce temporary or pe rmanent impairment. PM&R is one of 24
medical specialties certifi=- b 2 American Board of Medical Specialties.

- PM&R provides inte;yrute’ cars in the trentment of conditions related to the



brain, muscles, and benes, spanning from traumatic brain injury to lower back
pain.”

From the description of the specialty and it appears that these services are
within the scope of the physician's practice however it is not clear if he is

competent to evaluate the spacitic clinical issues involved in determining the

request for Botox for migraine headaches.
2. A request for Xyrem choulder t-a:.;'mfi:':itis was submitted by Dr.
Venuturupalli on 9/9/13. (Exhibit D). It is undisputed that a timely non-
certiﬁcaiion issued on 9/16/13 (Exiubit D). The feview was done by Dr.

Colby Young, M. 1. imerican Dd. of Orthopedic Surgery. CA-A 62978.

The American Board of Modical Specialties déscribes an orthopedic surgeon
as follows:

“They manage speri~! nrohleme of tha musculoskeletal system invoiving the
following: ' -
Diagnosis of injury or disorder
o Treatment with modication, exercise, surgery or other treatment plans.

« Rehabilitation by rocommending exercises or physical therapy to restore
movement, strone oo d Tinetion, _

» Prevention with infrrmetian and treatment plans to prevent injury or slow
the progression of discaszs,

From the description of the specialty and it appears that these services are

within the scope of Dr. Colby’s practicc however it is not clear if he is competent




to evaluate the specific clinical issues involved in determining the request for
ijrem for shoulder tendinitis.
3. Arequest for Botox [or migraine headaches was submitted by Dr. Steven
B. Graff-Radford, 2.D.§ on 9/19/13. (Exhibit C). It is undisputed that a

timely non-certification issued on 9/26/13. (Exhibit C).The review was

and Rehabilitation. CA-C 53710,

From the description of the specialty from American Bd. of Physical
Medicine and Rehabilitat on, it appears that these services are within the scope of
Dr. Permillér’s practice however it is not clear if he is c_ompetent to evalué,te-the
specific clini.call issues invn&ed in determining the request for Botox for migraine
headaches.

4. A. review for Xyrem or insoﬁmial was submitted by Dr, Venuturupalli on =
9/5/13. (E)’dﬂﬁt A ltis mdis_putle(‘a that a timely non-certification issued
on 10/9/13. (Exhivi: A). The review was done by Dr. Jamie Lee Lewis
M.D. Physical Medizine and Rehabilitation, Bd. Certified in Pain

Medicine. CA-A 57272,

From the descrirtion o 7the snecinlty from American Bd. of Physical
Medicine and Rehabilitatic | it appears that these services are within the scope of

Dr. Lewis’ practicc howewer it i= not clear :f she is competent to evaluate the

9

done by Dr. John Obermiller MDD, American Bd. of Physical Medicine



specific clinical issues ivrlved to determine the request for Xyrem for insomnia.

Him and

¢. In_the opinion of thix WCT the UR reviewers were not given sufficient

medical records to defermine the medical necessity of the treatment

requested.

The scope of section 4610 requirement that every employer shall
establish a utilization process in compliance With this section and that
utilization review process sha.ll be governed by written policies and
pmcedurcs (4610(c), 1t1s not Jimited to his timeliness mandates. Se_ctio.n
4610 expresses that UR decision should be based on the information that is
réasonably necessary to make thé determination and that if the decision to
delay or deny is busc ! r'\.n compote or insuﬂicienf information, the UR

decision shalli specify v additions) infutmation needed. Dubon, supra. |
The UR physician is i~ ‘ ~rovidad with a 1‘eview;:d sufficient medical
records to determine e mmedical necessity of a treatment request.
1. Inthe firstre wet from Dr Venuturupalli and dated 8/30/13(Exhibit

B} the review s made his Ceternination on the following documents:

-Healtvincurance cloim form, 5/6/13
~Office visit, Dr. Swamy Venuturupalli, 4/19/13 and 7/23/13 .

A v BT i 10 WA
- Al -,'._.:J‘./.;_.:.-l_
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- The st of Dr. Graff-Radford DDS 8/17/12
2. In the requeet from Dr. Venuturupalli dated 9/9/13 (Exhibit D), the |
reviewer based his deterninaticn on the following: |
- 8/17/! E-E.valuati.on'notes by Sté'ven Graff-Radford, D.S.S -
- 7/23/17: Yiveluation notes by Bryant Uy, PA

- &720/12-7ain Center letter

8o ey Letior
-GS -0 D lorm DA
3. Inthe veceest Svom Dr. Grull Raclord dated 9/19/13, (Exhibit C),
- . the reviewer based his Cub.-:':}':in::Lion on the following:
- Olliceacie ‘rom Steven I3, Graif-Radford dated 8/20/13
- Stte e PCn N onua Division of Workers' Compensation
Requést for Or author et vz Licdicss Vreatment form RFA from Dr. Graff
Radford dated 9/19/13.
4, In the request from DL‘..Venuturpalli and dated 9/5/13
(Exhibit A) the revic\.\.’cr usis lermination of the 1'ullowiﬁg:
-T 1:t'a_;;':'css noes from Dr.Venuturupalli dated 7/23/13,
9/5/13, an undated .

- Drooreas noles from DI Graff—Radford- dated 8/20/13,

9/19/13

11




- Milscellaneous infofmatién dated 8/30/13, 9/9/13,
9/3‘0/1.3, 10/1/13, and 10/2/13
Applicant suffers from {ibromyalgia which is a disease in which the brain
and spinal cord over-interpret sensation. Rheumatologists are pain management

experts, so it would make sense for them to see people with fibromyalgia. AME

Dr. Seymour Levine is a rheumatologist. Dr. Venuturupalli, the referring doctor

is also a rheumatologist and Lot have seen Applicant since 2008. According to

the medical reports ¢f Dr. Levine dated 9/2/09 and 11/4/12, 3/21/08 (Exhibit XX

and Exhibit Z and Cxhibit v, rerectively),

o

Api)licant's condition :3 very cowplicated. O_‘Qer the-yéafs,l the doctors have
spent a lot of time trving to prescribed medication which will relieve her pain. In
his report dated 3/21/08 (E:hilic ), Dr. chiné believes the patients with
fibromyalgia arc best served by Ceing in the hands of providers knowledgeable
about this chronic pain synidrooie. Dr. Levine also stated that Dr. Venuturpalli is
a Very capable rllleumatolog int

According to Dr. Leviag, & pplicant has seen Dr. Graff-Radford D.S.S. on a
regular basis. Dr. Levine furiiior stuted that he knows Steve Graff-Radford D.S.S.
personally and that Dr. Graii-1udiord is well known throughout the Imedical
dommunit)f for his expertise i treating headaches such as migraine headaches..

He also has considerable expotise in the treatment of temporomandibular joint

12




syndrome and chronic myofascial pain that may accompany temporomandibular
syndromes. Dr. Graff Radford .is a well-respected member of Cedars—S}nai Pain
Center.
Bet.;:ause of the complexity of the case the UR reviewers should have either
asked for the prior medical reports of the AME or the prior reports should have
. beengwenwthem B
AME Dr. Levine reported that Ayrem has been studied in patients with
fibromyalgia and Lhclre are pubiicutions regarding its value in the syndrome' in
terms of decreasing the chronic pain, improving the disturbance in mood,_ and
improving the disturbancels sleen (hat characterizes the fibromyalgia syndrome.
(Bd Exhibit Y at page 11). The reviewer's should have been given all 3 of Dr.
Levine's reports in order for them to make a medical determination as to the
medical necessify. of Botox andd :{}-’1'611.1. for this Applicant.
I'V.
USCOMMENDATION

It is recommended that the Cctition for Reconsideration be denied.

Yvonne Jones
WORKERS' COMPENSATION
DATED: MARCH 6, 2014 _ ADMINISTRATIVE LAW JUDGE



SERVED ON: 3/7/14

LISA WEILMANN

ROWEN GURVEY VAN NUYS"
SHAW JACOBSMEYER ENCINO
TIG INSURANCE COMPANY
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