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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

STEPHEN HOM,

Applicant,

vs.

CITY AND COUNTY OF SAN FRANCISCO,

Defendant.

Case No. ADJl06S8l04
(San Francisco District Office)

OPINION AND DECISION
AFTER RECONSIDERATION

In order to further study the factual and legal issues in this case, and in light of arguments made
by defendant in its Petition for writ of Review, on November 13,201g, we granted reconsideration of
our Decision After Reconsideration of september 12,2018 on our own motion (Lab. code, $$ 5900,
subd' (b), 591 l)' In our Decision After Reconsideration of September 12,201g, we affirmed a workers'
compensation administrative law judge's (wcJ) Findings of Fact and Award (F&A) of June 20,201g,
wherein it was found that, while employed on November 16, 2013 as a police officer, applicant sustained
industrial injury to his lumbar spine, causing permanent disability of 30% and the need fbr f*rther
medical treatment' In finding permanent disability of 3}Yo,the wcJ found that ,.apportionment 

under LC

$4664(b) is not applicable in this case.',

On July 6,2018, defendant filed a Petition for Reconsideration of the wCJ,s June 20, 201g F&A.
in which it contended that the wcJ erred in finding permanent disability of 3lyo,arguing that pursuant to
Labor code secti on 4664(b), the wcJ should have apportioned to a prior 20o/o award of permanent
disability issued on June 2,2013 in case ADJ8809427 withregard to a July 29,2;r2lumbar spine injury.
Applicant filed an Answer, and the wcJ filed a Report and Recommendation on petition for
Reconsideration, which, as discussed below, we incorporated into our opinion of september l2,20lg
affirming the wcJ's decision. After we issued our Decision After Reconsideration affirming the wcJ,s
finding of 30% permanent disability without apportionment, defendant filed a petition for writ of
Review with the california court of Appeal. In ligtrt of the defendant's arguments in the writ petition,
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we granted reconsideration on our own motion to further study and deliberate on this matter.

As explained below, our prior decision was in error, as Labor Code sectio n 4664apportionment is
not always precluded when different methodologies are used to determine whole person impairment
we, therefore' rescind our Decision affrrming the wCJ, rescind the wcJ's underlying decision, and issue

a new decision reflecting that applicant has sustained compensable permanent disability of I 0o/o after
apportionment.

Applicant had sustained an industrial injury to his lumbar spine on July 29,2012 in case

4DJ8809427 ' case ADJ8 809427 was resolved on July 2, 2013 by way of a stipulated Award for 20o/o

permanent disability' The stipulated Award was based on the December 6,2012 report of primary
treating physician orthopedist william R, campbell, M.D., who opined that the July 29,2012 injury had

caused l0% whole person impairment of the lumbar spine utilizing the Diagnosis Related Estimates
(DRE) Method' Dr' campbell opined that applicant's impairment was properly categorized as DRE
Lumbar category III pursuant to Table 15-3 of the AMA Guides. (December 6,2ll2report at p. 5;

AMA Guides' Table l5-3, Criteria for Rating Impairment Due to Lumbar Spine Injury, p. 3sa.)

Applicant then sustained a second injury to the lumbar spine on November 11, 2013 in the instant
case' Applicant was evaluated by agreed medical evaluator orthopedist David K. pang. M.D. In a

September 29,2017 report, Dr. pang wrote:

Mr. Hom states that he sustained an on-the-job injury of his lower backon July 29, 2012 the details of which were summ arized earlier in thG
i:p"^l irgjy".lllalrv,was declared to be_ MMr uy oi-c"hpbeil wholssuecl a ttnal report dated December 6, 2012_opining that is t.r puim
[sic] feil into DRE Lumbar Spine categbry Ir t;ici ;;? 

'riuj 
u r 0% wpland no basis for apportionment.

Referring to page 3.79 -380 section 15.2 item 4 and 39g section l5.g atthe I

'","lTll,;'ii1,".'$?liiT$".'x,11*TJi,i:'i*ff [iiTr,i:.K6*
method to derive spinal !ryp_iirment and since Mr. Hom sustained a lowerback injury on rru]i 29, 20i2 ana Nouemue r 2013 trrui uv a.rtnition is an
[sic] recurrent injury_andlor recurrent radiculopatrry in.'til.^ru1n. spinalsggment;' therefore, I will use the range of moiion'-;1ffi1; derive Mr.Hom's lumbar spine imparrment.

(September 29,2017 report at p. 6.)

Indeed, as stated by Dr. Pang, the AMA Guides state that the Range of Motion Method. rather

HOM, Stephen 2
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than the DRE Method is to be utilized when there is "a recurrent injury in the same spinal region,,"
(AMA Guides, $ 15'2 Determining the Appropriate Method for Assessm ent, p. 379.)

Dr' Pang opined that under the RoM Method, applicant's lumbar permanent impairment was
l4yo wPr' which adjusted to 30o/o permanent disability. with regard to apportionment of permane't
disability, Dr. Pang wrote:

According 
-tg the information in the records as was discussed earlier inthis report Mr. Hom was sustained [sic] an on-thejoUlo-*.r-uuck iniuryand the date of injury was,Jury ,r,'"lii ana on dec.ru.. ;:;:ii;;i."Ttp:'l"Jllh:p:9,_.tl opjngg q,dt r"r. uom rrao ;'1'0r" wpr (DRELurnbar Spine category ir [sic]) and- since Mr. Hom,s iumbar spineimpairmeni flowing?onl ttte juiv Ti iot2 date of iniury was derivedusing.the.AMA Gu-ides then Labori"a, iaeq;""il'ilpjig} una utne,than that l could not identify uny ott .i upponi"";;l;};.i5ir. "'

(September 29,2017 report at p.7.)

The matter went to trial on June 19,2018. The parties stipulated that applicant,s overall
permanent disability was 3002. The main issue at trial was whether apportionment of the July 2, 2013
award of 20% permanent disability was appropriate pursuant to Labor Code section 4664. Applicanr
argued' and the wcJ agreed, that Labor code secti on 4664 apportionment was not appropriate because
the defendant had not proven that the permanent disability caused by the prior injury and the subsequent

injury overlapped, because the underlying impairments were measured utilizing different AMA Guides
impairment methods (i.e. the DRE method for the first injury, and the RoM method for the subsequenr

injury.)

In our opinion and Decision After Reconsideration of September 12, 201g, we affirmed the
wcJ's decision' In addition to incorporating the wcJ's analysis from her Repon and Recommendation

on Petition for Reconsideration, we stated:

"The burd.L:f. proving apportionment 
.{a^lls - 

on the [defendant]. . ..,,(Kopping v. workers' cdmp app.eals Bi Qooej ifi'^criXpi.+th 1099,1l ls [7] cal'comp.cases izzsil tn oraeito ii"a 
"dJJioili".n, underLabor Code section 4664, the ddfendant must prove tttut tt"i" is overlapbetween the current disability ald -$e aisauiliiy-trrai*li^ rlri:ect to theprior award. (Id.) As noted 6l ,l: wcJ, b".uu.. 

^the 
prior disabirity wasrated by a different AMA Guides method, derenaini-dlJ no, pr.oveoverlap. Although the agreed medical .""tr"t"i tAr"rEj oiin.o that theprior award could be si-rbtracted from uppti.*i'i ;.;fii'permanent

disability pursuant to Labor code secti o" 4iiq,-;i;dt;;i6inion is not
HOM, Stephen 3
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substantial evidence if it is based on ... incorrect legal theories....,.(Escobedo v. Marshails .(2005) 70 car.co*p.crr.. eti,i. 620 tAppeaisBd' en banc].) We note that the AME didnot make a Labor Code section4663 appottionment determination. Defendant aiA il;;,ript to clarifythe record regardine Labor Code section +oo+ afporti;il;;i, or ask theAME 19 maki a Lalor Code se.tion +663 apportionment determinarion.Accordingly, because defendant did not rudt'uin itr uuio.n-;a p;;f ;;apportionment, we will affrrm the WCJ,s decision.

The defendant then sought review of our decision by filing a Petitior.r fbr writ of Review with the

court of Appeal' In light of the arguments in the Petition for writ of Iteview, we timely grantecl

reconsideration of our decision on our own motion. (Lab. code, $$ 5900, subd. (b), 5gll.) Having
reconsidered the issue, we find that our previous decision was in error. overlap between injuries is not
precluded merely because different AMA Guides methodologies were utilized in formulatine whole
person impairment. Section 2.5h of the AMA Guides states:

If apportionment is needed,. the analysis must consider the nature of theimpairment, and its .relationship io, eich alieg.a'.u.irutiu. l-acror,prgviding an.explanation of the medical basii r""i 
"rr-.onllusions andoplnlons.... tor example,.in apportioning a spine impairment, first thicurrent spine impairment is caiiulated, a-nd then an impuir-.nt ratinsfrom .any preexisting spine problem ii .ui.ufui;d" 
' ihi"-;;i;;';i'iil:pt":::r:lg. 

-13!1Tl.nt rating c?n b9 subtracted from rhe pr.r.ni
lmpalrment ratlng to account for the effects of the intervening injury oidisease... using this approach to apportionm"ni i;q;i;;s accurateinformation and data to d-etermine Uottr'impairm."f i"ti"lr. If differenteditions of the Guides.are 

-used, the physici;;*d;'?i assess theirsimilarity. !! !tt. brytr of the' ratinls'is rirnif"r,-u 
-lubtraction 

isappropriate. If they differ markedly, the"physiciun n.Lat t"o-evaluate thectrcumstances and determine if conversioir tb the earlier or latest versionof the Guides for botlr. ratings is possible. rhe Jet.nilnition shouldfollow any state.guidelines aid shoutd considlr whi.rt."lilaition bestdescribes the individual's impairment.

(AMA Guides, $ 2.5h, changes in Impairment from prior Ratings, p. 21.)

Thus, pursuant to the Guides, impairments to the same body part utilizing the same edition of the

Guides may overlap, and "conversion" is only necessary if different editions of the Guides were utilized.

In this case, the impairments for the prior injury and the subsequent injury were both calculated by
reference to the same edition of the AMA Guides, the Fifth Edition, mandated by Labor code section

4660(bxl) for injuries prior to January 1,2013, such as the prior injury, and section 4660.1(b) for
injuries after January 7,2013, such as the subsequent injury.

HOM, Stephen
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ln Kopping v. Inorkers' comp. Appeals Bd. (2006) 142 cal.App.4th I 0gg [7] Cal.Comp.cases

12291, the court of Appeal held that in order to apportion perrnanent disability pursuant to Labor code
section 4664, a defendant must show that (1) there was a prior award of permanent disability, and that (2)

there is overlap between the prior disability and the subsequent disability. Here, the first prong is met as

the parties stipulated to a prior Award of permanent disability of 20oh to the lumbar spine. (Minutes of
Hearing and summary of Evidence of June lg,2018 trial at p.5.) we find that defendant also proved
overlap since the AMA Guides do not preclude a finding of overlap even though different ratings
methodologies are used (AMA Guides, $ 2.5h, supra) and, by stating that section 4664 apportionment

was appropriate, AME Dr. Pang necessarily opined that overlap existed. (Septembe r 2g,2017 report at

p' 7') Additionally, as argued in defendant's Petition for writ of Review, the frnding of overlap is

especially merited in this case, where the Guides direct a different ratings method lbr the subsequent

injury by virtue of it being a recurrent injury.

Therefore, we will rescind both our Decision After Reconsideration of september 12, 20lg
affirming the wcJ's decision and the wcJ's F&A of June 20,2018, and we will issue a new decision
reflecting that applicant's November I 6, 2013 injury caused compensable permanent disabilit y of l0%
after subtraction of 20o/o permanent disability from the stipulated overall disability of 30o/o pursuant to
Labor Code secti on 4664. (See gener ally Brodie v. Workers' Co*pi Appeals Bd. (2007)40 Cal.4th 13 l3
l7 2 Cal.Comp.Cases 5651.)

For the foregoing reasons,

IT IS ORDERED as the Decision After Reconsideration of the Workers, Compensation Appeals

Board that our opinion and Decision After Reconsideration of septemb er 72,201g is RESCINDED.

IT IS FURTHER ORDERED as the Decision After Reconsideration of the workers,
compensation Appeals Board that the Findings of Fact and Award of June 20, 20lg is RESCINDED
and that the following is SUBSTITUTED therefor:

FINDINGS OF FACT

^ _-,:__1._.- Stephen H9*, while employed on Novernber 16, 2013 asa potrce otlicer, occupational Group 490, at San Francisco, california,
by jfe city and coynty of San Francisco, sustained inj;;y uiiring orloiand in the course of eniployment to his lumbar ;pil;. 

-'-'
HOM, Stephen
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2. The employee has been adequately compensated fbr alrperiods of temporary disaliility.

3. The employer has furnished all medical treatment. Theprimary treating physician-is Dr. Wayne Anderson.

4. In case Number ADJgg0g427, applicant received an
lyll_{,10 p€rcent permanent disability for ui'r iiduriiiur injd i; hi;lumbar splne.'fhe award is dated July 2, 2013.

5. Applicant's injury caused the need 1br further medicar
treatment.

-. . ...6. Applicant's iniurv caused gompensable permanent
disability^ 9! to%' after Labor'code r..tion q66'a^"u;iu:nionn'.n; i;-;h;
July 2, 2013 Award of permanent disabititv in .ur. A'd"rrlg0g427.

7., . Applicant's law firm has performed services entitling it to
a reasonable attorney's fee of $ I,043.63.'

AWARD

AWARD IS MADE in favor. of Applicant, Stephen Hom and
against Defendant, city and county of san Fffi.l;;; u, rotto*.,

A. Permanent partial disability indemnity in the accrued
amount of $6,957.50, less-attorneys' fees-in the amount of $t:}ia:i{,payable to the Law offices of Vincent l. scottq Iit, *t os" lien isallowed.

HOM, Stephen
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B' All further medical treatment as is reasonabre andnecessary to cure or relieve from the effects ofsaid injury.

WORKERS' COMPENSATION APPEALS BOARD

I CONCUR,

JOSE H. RAZO

CHAIR

KATHERINE ZALEWSKI

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA

APR I 5 2020

SERVICE MADE ON THE ABOVF"DATE ON THE PERSONS LISTED BELOW AT THEIRADDRESSES SHOWN ON THE CURREI'IT OTTrcIAL ADDRESS RECORD.

CITY AND COUNTY OF SAN FRANCISCO
OFFICE OF THE CITY ATTORNEY
STEPHEN HOM
LAW OFFICES OF VINCENT J. SCOTTO.III

DW:oo

MARGUERITE SWEENEY

HOM, Stephen


